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IN THE | 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,286 


UNITED STATES OF AMERICA, | 
Appellee, 


Vv. 


CONSTANTINE J. SARTORI, 
Appellant. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 


BRIEF FOR APPELLANT 


STATEMENT OF ISSUES PRESENTED | 


1. The evidence obtained by the police from the automobile 
of the defendant and admitted in evidence should have been sup- 
pressed since there was no proof that the property seized had been 
stolen, was contraband, or not defendant’s, and because lof the cir- 
cumstances surrounding its seizure. 


2. Property not shown to have been stolen nor alleged to have 
been stolen should not be admitted in evidence in a Receiving Stolen 
Property case. 


3. The evidence failed to establish a prima facie case of Receiv- 
ing Stolen Property by appellant Sartori, since there was no testi- 
mony that he received the items alleged or had any connection 
whatsoever with their receipt by anyone else, or that he participated 
in the disposition of the same, or exercised any control or dominion 
over the property. Furthermore, the proof of ownership failed to 
establish, the ownership as alleged in the indictment. 


This case has not been previously before this Court under the 
same or similar title. 


REFERENCES TO RULINGS 


Order Denying Motion To Suppress Evidence (Record, Doc. 40) 
Admission of evidence not stolen (Transcript, pp. 31, 136, 137) 
Ruling as to proof of ownership (Transcript, pp. 141, 144) 

Ruling on motion for finding of not guilty (Transcript, pp. 146, 200) 


STATEMENT OF THE CASE 
This is an appeal from a conviction of Receiving Stolen Property. 


The, original indictment (Record, p. 1) was reduced to four 
counts at the trial, and the conviction rested on the second count of 
that indictment. The jury was unable to reach a verdict on the 
remaining counts. 


The evidence was that Sartori, defendant below, was, at the 
time of the alleged offense on April 5, 1968, engaged in a coin 
operated machine business with one McQueeney, a co-defendant who 


owned a gas station. The evidence also disclosed that McQueeney 
called Sartori at his home, offering him a chance to buy whiskey. 
As a result of the call, Sartori came to the gas station. There was 
testimony showing that a transaction involving the purchase of 
of whiskey took place. 


A U-Haul truck with the property concerned here was at the 
filling station upon the arrival of Sartori (Tr., p. 22, p. 173). A 
police officer stated that he asked various questions of a group includ- 
ing Sartori as to the ownership of the truck and how it! got there 
(Tr., p. 21). He received negative answers. The same withess, the 
police officer, then told McQueeney, after confronting ae with the 
same questions, the following: 

“I indicated to him that I didn’t want to see the truck 


there any more and we were going to leave.” (Tr., p- 
22) 


After the police left at McQueeney’s request, Sartoridrove his 
car to see if the police were gone, and then he left. Before he left, 
the U-Haul truck, which was being driven by a filling station employee, 
also left. On his way home, Sartori saw the police arrest the driver. 
He returned to the station and reported this to McQueeney. Upon 
their return to the gas station, the police forcefully removed the 
lock on one of the bays at the station, and seized various articles 
(Supp. Record Transcript, p. 40). : 


There was testimony by the police that they observed clothing 
in the front seat of Sartori’s car. They seized the clething, and also 
some whiskey and costume jewelry from the rear trunk. Both at the 
trial and-at the motion to suppress, there was no evidence that any 
of this property was stolen (Supp. Record Tr., p. 49, 57, 136, 137). 


The Government’s testimony at the trial as to the aircondition- 
ers and other property, subject of Count 2, for receiving which Sar- 


tori was adjudged guilty, came from witness McQueeney. He did 
not connect Sartori with it, but stated that it came in by Cornelius 
Proctor and Willie Crockett (Tr., p. 20). He told another man, Jerry 
Moorman, to engage a U-Haul truck to get the property away (Tr., 
p. 22). When they were about to get it away, the police arrived 
(Tr., p. 23). Later, McQueeney gave the request which sent the 
truck away (Tr., p. 30), after the report by Sartori that he had not 
seen the officers. 


The original motion to suppress the evidence was renewed at 
the trial and denied. Objection was made to the introduction of the 
property seized which was not shown to have been stolen. A motion 
was made and renewed for a finding of not guilty on the grounds of 
insufficiency of the evidence. All motions were denied by the Court. 
The Court submitted Count 2 of the indictment to the jury, and 
Sartori was voncited. This appeal then followed. 


ARGUMENT 


The arrest and seizure of property was unwarranted and viola- 
tive of the Constitutional rights of the accused, because of the 
actions of the police officer who arrested the accused and who, 
by his own statement, had not sufficient grounds to arrest 
without action which he brought about by his own command. 


The thrust of the argument to suppress comes from the fact that 
the police officer, when he arrived at the scene of this case and saw 
what was to be seen, felt that he did not have grounds to arrest any- 
one unless some connection was made between the persons there 
and the U-Haul truck. Thereupon, he used the power of his office 
to bring this about. When this caused the events which followed, 
were there grounds to arrest Sartori? 


1. The property in the car was never identified as belonging to 
anyone other than Sartori, whom the policeman said to have pur- 
chased it. 

2. There was not anything on any object which indicated any 
store or firm from which it had come. 


All that the officer was aware of was that Sartori did drive 
around to see if the police were out of sight. However, this was a 
literal compliance with what he had directed. 


The “prudent man” test, Brinegar v. United States, 338 U.S. 
160 (1949), cited below by the Government, is not applicable here. 


The Government contended that the property from the locked 
trunk came through the voluntary op2ning of the trunk by Sartori. 
After viewing the destruction of the lock on the bay of the gas sta- 
tion by the police officer, can it be said that Sartori’s action was 
voluntary in the light of force having been applied by the same offi- 
cer to obtain the property inside the station? 


It is well settled that an arrest may not be used as a subterfuge 
to search for evidence of a crime. United States v. Lefkowitz; 285 
U.S. 452 (1932); McKnight v. United States, 87 U.S. App. D.C. 151, 
183 F.2d 977 (1950); Taglavore v. United States, 291 F.2d 262 (9th 
Cir. 1961). 


| 
It is apparent that this is what was done in this ene 


The Court erred in permitting the Government to proceed 
without proof of the allegation of ownership which corres- 
ponded with the indictment. 


The property in this case is alleged to have been owned by and 
stolen from the Hechinger Company, a body corporate. The proof 
showed that it had been purchased by Richard England Associates, a 
corporation, and at the time of the offense charged a separate corpo- 
ration from Hechinger, although a businesss relationship between the 
two existed. 


It has always been held in offenses of a larcenous nature that 
strict proof of ownership is required. This is not a formal or “tech- 
nical” requirement, because it is to prevent double jeopardy and to 
obviate consent by the actual owner. This is the position that courts 
in this District have always taken. Typical cases in support of this 
position are Gaskins v. State, 163 So.2d 220, 42 Ala.App. 610 (1964); 
Washington v. United States, 213 A.2d 819 (D.C. Court of Appeals, 
1965). 


Evidence of property not shown to have been stolen is 
inadmissible in a Receiving Stolen Property case. 


Even if the property from Sartori’s car was not subject to sup- 
pression, there is another ground to consider, and that is its compe- 
tence. Very sharply is this issue drawn. Can the possession of prop- 
erty not shown to have been stolen be used in developing a circum- 
stantial case? There was, as the record shows, a great deal of stolen 
property at the McQueeney station. So, the inference is to be made 
that what Sartori had was also stolen property. _ 


| 
McQueeney, who sold Sartori whiskey on this occasion, did not 
testify that there was any transaction concerning this property, 
although he was a willing witness for the prosecution after he plead 


guilty. 


An opinion by Chief Justice Udall of Arizona deals with this 
subject. He said, in State v. Kuhnley, 74 Ariz. 10, 242 P.2d 843 
(1952): | 

“These exhibits were inadmissible for yet another rea- 
son, i.e., they were not shown to have been stolen. 
For this type of evidence to be admissible for any of 
the limited purposes indicated herein, it is essential 
that it be connected with the defendant and identi- 
fied as stolen property. 22 C.J.S. Criminal Law, 
§ 691: 45 Am.Jur., Receiving Stolen Property, section 
19; 2 Wigmore on Evidence, 3rd Ed., section 324. It 
was irrelevant as it could not have tended to prove 
guilty knowledge, intent, etc., without first being 
shown to have been stolen. Under these facts we can- 
not conceive of any theory upon which this evidence 
would be admissible and the trial court committed 
reversible error in admitting these exhibits into ar 
dence.” 


IV. | 
Where the evidence, direct or circumstantial, is not substantial, 


the Court must enter a finding of not guilty as required by the 
Curley case. 


The Court should have taken from the jury the pier of Sar- 
tori’s guilt or innocence and entered a finding of not guilty because 
of the lack of substantial evidence that he had received the U-Haul 
truck property, since there was not any testimony that he: 

1. Had directly or through another rented the truck; 


2. Had made any effort towards purchasing it from the persons 
who had stolen it and brought it to the station; 

3. Had any contact with the persons named by the Government 
witnesses as being in control of the property and who were 
using Panholtzer to drive the truck to Riverdale, Md. 

4. Had given any directions in the disposal of the property; or 

5. Had any interest in the property. 


The evidence is not in accord with the standard of Curley v. 
United States, 81 U.S.App.D.C. 389, 160 F.2d 229 (1947). 


CONCLUSION 


From all the circumstances of this case, Sartori’s arrest, the evi- 
dence seized but never shown to have been stolen, yet used to con- 
vict him of an unrelated charge, the lack of substance in the totality 
of evidence against him, leads to but one final thought: that Con- 
stantine J. Sartori was denied a fair trial and that this Court should 


reverse the judgment of conviction, order an entry of not guilty in 
this case, and remand for trial of such other counts in the indictment 
in accordance with the opinion to be rendered here. 

Respectfully submitted, 


Denis K. Lane 


917 15th Street, N.W. 
Washington, D.C. 20005 


Attorney for Appellant 


APPENDIX 


COUNT OF THE INDICTMENT UPON WHICH JURY CONVICTED 


ORIGINAL INDICTMENT: Second Count 


| 
On or about April 5, 1968, within the District of Columbia, 
John T. McQueeney, Robert A. Panholzer and Constantine J. Sartori, 
with intent to defraud, received three radio-phonographs and two air 
conditioners of value in excess of $100, property of Hechinger Com- 
pany, a body corporate, which had been stolen, knowing and having 
cause to believe the said property had been stolen. 


TESTIMONY RELATING TO OWNERSHIP OF ABOVE PROPERTY: 


Witness Roy Joseph Chapelle | 
Q. [by Mr. Houck, Assistant U.S. Attorney): What is the cor- 
porate name of the Hechinger Company? | 
A. Hechinger Company. 
Q. Is it also known as Richard England Associates? 
A. Yes, it was. It is now merged into one company, Hechinger 
Company. i 
CROSS EXAMINATION | 
Q. [by Mr. Lane]: Was that a corporation, Richard England? 
A. Yes. 


See 
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In 
ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented: 


I. Was there probable cause existing for appellant’s 
arrest? 

II. Was the Government’s proof regarding ownership 
of the stolen property sufficient? 

lil. Did the trial court abuse its discretion in allowing 
property found in appellant’s car to be admitted into evi- 
dence? 

IV. Was there sufficient evidence to support the jury’s 
finding appellant guilty beyond a reasonable doubt of re- 
ceiving stolen property? 


* This case has not previously been before this Court. 


Huited States Court of Appeals 


FOR THE DISTRICT OF CoLUMBIA CIRCUIT 
No. 23,614 


UNITED STATES OF AMERICA, APPELLEE 
v. 
CONSTANTINE J. SARTORI, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was charged in twelve counts of an indict- 
ment with grand larceny (four counts), petit larceny 
(two counts), and receiving stolen property (six counts) 
(22 D.C. Code $$ 2201, 2202, 2205) Trial was held be- 
fore Judge Aubrey E. Robinson, Jr., on January 22, 23, 
26 and 27, 1970. Following dismissal of counts one, three, 


1969. A judgment of 
granted by the court 


(1) 


2 


seven and eleven by the court, and judgments of acquittal 
on counts four, five, nine and ten, the jury found appel- 
lant guilty on count two (receiving stolen property) of 
the indictment. The jury was discharged after it was un- 
able to agree to a verdict on counts six, eight and twelve. 
On March 10, 1970, appellant was sentenced to one to 
three years. Execution of the sentence was suspended, 
and appellant was placed on probation for two years. 
Counts six, eight and twelve were dismissed. This appeal 
followed. 


The Hearing on the Motion to Suppress 


Prior to trial, appellant moved to suppress certain items 
in the custody of the police. The motion pertained to all 
property recovered from appellant’s car and from the 
premises at 1925 Bladensburg Road, N.E. (MeQueeney’s 
Service Station). Of relevance to this appeal, the motion 
sought suppression of the evidence on the ground that it 
was seized pursuant to appellant’s arrest without prob- 
able cause. 

A hearing on the motion was held before Judge Robin- - 
son on March 14, 1969. Testimony adduced at the hear- — 
ing revealed that on April 5, 1968, at about 12:15 a.m., 
Carl F. Carson and three fellow officers of the Metropoli- 
tan Police went to McQueeney’s Esso Station to get the 
rear window of their scout car repaired. The window had 
been shattered during the civil disturbances which were 
taking place in the city at that time. At the station Offi- 
cer Carson noticed a U-Haul truck with several large car- 
tons of stereo sets and air conditioners on its tailgate. He 
also observed that several men were standing around the 
rear of the truck and seemed_preoccypied with his pres- 
ence. Appellant and his co-defendant Panholzer were two 


of these men (Motion Tr. 7-11, 26).? Officer Carson in- 


2 The three transcripts in the record will be separately identi- 
fied. The transcript of the hearing on the motion to suppress will 
be cited herein as “Motion Tr.”; the trial transcript as “Tr.”, 
and the testimony of John T. McQueeney, which was transcribed 
on a daily copy basis at time of trial and paginated separately will 
be referred to as “McQueeney Tr.”. 


3 


quired whether anyone knew whose truck it was, who the 
driver was, or what it was doing at the station. After 
everyone, including McQueeney, denied having any knowl- 
edge of such information, the officers left and drove 
around in back of the station to a hill where they could 
observe what transpired at the station (Motion Tr. 11- 
14). Shortly thereafter they observed appella: into 


scout _car_had taken shortly before. Appellant looked 
around and then proceeded back to the station, where he 
again conversed with the same-¢roup-of men Moments 
ater Mr_Panholzer_drove off inthe U-Haul trick (Mo 
tion Tr. 45-46). ‘The officers pursued the vehicle and ar- 
rested Panholzer when he was unable to produce _a_trip 
a for the vehicle or bills of lading for the merchandise 
e back of the truck. Upon returning to ae Soe 
Officer Carson a lock 
which contained sévéral cases of fiquor, an eas 
chine, tires and clothing (Motion Tr. 15-19). Moreover, 
when Carson’s partner, Cfficer Plumb, walked over to ap- 
pellant’s car, he observ a trousers 
with price tags still affixed to them on the front seat. Ap- 
pellant s j ought these—I can’t remember if 
it was a few hours or a few minutes ago—from a guy for 


$150.” In addition, when the trunk of appellant's car was. 


ope und i : 
ee of the cases also contained fourteen imitation pear] 

necklaces with price tags attached to each (Motion Tr. 39- 
a. Officer Carson further related that while at the sta- 
tion the first time he observed several items strewn about 
the floor of the garage. He did not inquire about these 
goods, however, because he felt it would have been futile 
in light of the negative responses he received to his pre- 
vious questions (Motion Tr. 22-23).“°Moreover, Officer 


Carson testified that on_the day in question numerous 
places had been looted and he had information that Mr. 


McQueeney h ved with receiving 
stolen property (Motion Tr. 24). 
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At the conclusion of the hearing the court took the mo- 
tion under advisement and later denied it by order en- 
tered March 28, 1969. 


The Trial 


Officer Carson testified before the jury that on April 5, 
1968, a serious civil disturbance had erupted in the city, 
and a curfew had been imposed. As a result of this dis- 
turbance, the rear windshield of his scout car had been 
knocked out. Around midnight he went to McQueeney’s 
Esso Station at 1925 Bladensburg Road, N.E., to see if it 
could be temporarily repaired (Tr. 18-17). While wait- 
ing for it to be repaired Officer Carson noticed an un- 
covered U-Haul pickup truck parked with its tailgate 
partially into one of the bays of the garage. Sitting on 
top of the truck were four large cardboard cartons and 
a stereo set that was not in a carton. The officer also 
noticed four or five men standing around the rear of the 
truck looking at him, one of whom was appellant (Tr. 
18-21, 77-78).2 Officer Carson approached the group of 
men and inquired if anyone knew to whom the truck be- 
longed or who the driver was. Appellant and the others 
each gave negative responses. The officer then walked 
over to Mr. McQueeney, the owner of the station, and 
asked him the same questions. After McQueeney stated 
that he did not know anything about the truck, Officer 
Carson %old him that he did not want to see the truck 
there anymore (Tr. 21-23, 78-79). Carson then got into 
the scout car, informed his fellow officers of what had oc- 
curred,’ and directed Officer Plumb to drive into the 
Charterhouse Motel parking lot in the rear of McQueen- 
ey’s station. After turning the scout car’s lights off, Car- 
son alighted from the vehicle and positioned himself on the 


3 The officer also identified Mr. Panholzer as being one of the 
group (Tr. 20). 


4 Officer Carson also observed several items (cans of beer, dish 
towels, clothing and canned goods) strewn on the garage floor 
(Tr. 21). 


yf 
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slope of a hill from which he was able to see the entire 
front of McQueeney’s station. He observed appellant 
talking with a group of men in front of the station, and 
then appellant got into his automobile and drove slowly 
along the same route which the officers had taken moments 
earlier. As he reached the top of the hill, appellant stopped 
momentarily, looked in all directions, then drove back to 
the station and again spoke with the group of men. 

A short time thereafter, Mr. Panholzer got into the 
U-Haul truck and started to drive away. The officers 
pursued the truck and stopped it on New York Avenue, 
approximately four blocks from the station (Tr. 23-27, 70, 
84). Panholzer was unable to produce a trip slip for the 
rented truck or any bills of lading or sales slips for the 
merchandise on the back of the truck. After placing him 
under arrest, the officers returned to the service station 
(Tr. 28). At the station, Officer Carson looked into the 


bay area, which was partitioned off by plywood and chick- 
en wire. Inside the bay he observed several boxes of 
Tiquor, clothing, an adding machine and a radio. After 


examining the contents of the bay, Carson walked over 
to _appellant’s car. On the front seat he saw twenty-four 
pairs of mens trousers with price tags to each. He 
then ordered appellant to open the trunk of the car, which 
contained four cases of liquor. Inside one of the cases, in 
place of a bottle were stuffed fourteen imitation pearl 
necklaces with price tags still attached (Tr. 29-31, 45). 
A stipulation was agreed upon between appellant’s 
counsel and the Government that the Hechinger Company 
and four other corporations were all corporations licensed 
to do business in the District of Columbia and were so 
licensed and doing business in April of 1968 (Tr. 90-90A). 
The Government next called John T. McQueeney, owner 
and operator of the service station at which the afore- 
mentioned events occurred. Mr. McQueeney testified that 
on April 5, 1968, he left the station at around 6:00 p.m. 
but returned at 9:00 p.m. because of the riots that had 
erupted in the city. He stated that sometime between 
10:00 p.m. and midnight two men brought some liquor 
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into the station and inquired if he wanted to purchase it 
for $200 (or $80 a case). Mr. MeQueeney stated he knew 
it was probably stolen, since liquor normally costs about 
$64 per case in the stores. He then telephoned appellant 
and told him a fellow with “hot whiskey” was there and 
that the price for it was $200. Appellant told McQueeney 
“to take it” and that “he would be right down.” Mr. Mc- 
Queeney stated he then paid the two men and locked the 
liquor in the bay compartment, to which only he and ap- 
pellant had keys —(McQueeney “Tr 2-10). Appellant ar- 
rived shortly thereafter, accompanied by his brother-in- 
law. After paying McQueeney the $200, appellant put the 
liquor into the trunk of his car and left. 

Approximately fifteen or twenty minutes later a second 
load of stolen liquor arrived. As McQueeney was putting 
this into the bay, appellant returned_and_ paid the men 
for the second _ load. He then hen placed the liquor into into his 
“trunk and left in his car, but returned approximately ten 
minutes later. In the interim, additional liquor was 
brought in and placed in the bay area (McQueeney Tr. 
12-18). McQueeney further related that shortly after ap- 

: pellant returned to the station,-two-men in an Oldsmobile 
drove in with four or five boxes containing air-condition- 
~ers_and_steren sets These two men, Cornelius (Honey 
Pie) Proctor and Willie Crockett, proceeded to unload the 
items into the front part of the bay. McQueeney testified 
that he knew these items were stolen and asked them to 
remove the goods. McQueeney suggested they get a truck 
and asked Jerry Moomau, who worked across the street at 
Finn’s Service Station, which rented trucks, to get a 
truck for the men. Moomau returned with the U-Haul 
truck, k, and Proc | Proctor.and Crockett loaded the vehicle. = 
McQueeney related that Carson and the other officers 
arrived while the truck was still in the bay (McQueeney 
Tr. 19-24). After Carson had left, appellant told the 
others that they should check if the police were still near- 
by and then get the truck out of there. Appellant then 
drove his car around back and looked to see if the police 
were still in the area. He returned moments later and 
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informed the others that the police were gone (McQueeney 
Tr. 28-29). Panholzer then got into the truck and started 
to follow Proctor and Crockett, who were in front of him 
in the Oldsmobile. McQueeney testified that appellant fol- 
lowed the police car and returned moments later with the 
information that the police had stopped the truck (Mc- 
Queeney Tr. 30). Finally, MeQueeney admitted that he 
was indicted in the instant case along with appellant and 
Panholzer and that he had pieaded guilty to one count of 
the indictment (McQueeney Tr. 31-82).° 

Mr. Roy J. Chappelle, an employee of Hechinger’s testi- 
fied that the corporate name of the company is Hechinger 
Company; that it was also known previously as Richard 
England Associates, which was the buying part of the 
Hechinger Company, although not a separate company; 
and that they merged into the one name of Hechinger 
Company on January 31, 1969 (Tr. 111, 119-120). Mr. 
Chappelle testified that as a result of warehouse inven- 
tories he took on April 1 and 6, directly before and after 
the disturbances in the city, three stereo sets and two air- 
conditioning units were found to be missing. 

The Government next called Earl D. Twyman, an em- 
ployee of Star Liquor Store at 1824 North Capitol Street, 
who testified that on April 5, 1968, the store was broken 
into and a quantity of liquor and beer was taken (Tr. 
121-124). After a number of stipulations regarding own- 
ership of various exhibits, their value, and their being 
missing from the businesses in question (Tr. 129-183), and 
following the receipt in evidence of numerous exhibits, 
the Government rested (Tr. 133-144). 

Appellant’s motion for judgment of acquittal was de- 
nied as to counts two, six, eight and twelve of the indict- 
ment, but granted as to counts four, five, nine and ten. 
Counts one, three, seven and eleven had been dismissed 
earlier by the court (Tr. 145-149). 


5 McQueeney also admitted at trial that he did not tell the truth 
at the hearing on the motion to suppress in order to protect himself 
and the other co-defendants (McQueeney Tr. 56-57). 


8 


Appellant took the witness stand in his own behalf and 
testified that he was in the vending business with Me- 
Queeney and that up to March of 1968 the location of the 
business was at McQueeney’s station. In March the oper- 
ations were moved to 516 Rhode Island Avenue, N.E. He 
stated that he did not have a key to the locked bay at 
McQueeney’s station because the lock had been changed 
after the business was moved (Tr. 150-154). Appellant 
stated that on April 5, 1968, at about 10:30 p.m., he re- 
ceived a telephone call from McQueeney, who inquired if 
he wanted to buy some liquor which McQueeney had pur- 
chased a few days earlier at Columbia Liquors. Appellant 
replied that he wanted the liquor and went down to Mc- 
Queeney’s station with Julius Mattei, his brother-in-law. 
Appellant claimed he paid McQueeney $175 for four cases 
of liquor and identified a check made payable to Mc- 
Queeney for that amount (Defense exhibit No. 4) which 
he had allegedly given McQueeney that night. Appellant 
testified that after he paid McQueeney and the liquor was 
put into the trunk of his car, he had a beer with the other 
men who were at the station. 

Around midnight Officer Carson came to the station to 
get the rear window of his scout car fixed and told Mc- 
Queeney that he did not want to see the U-Haul truck 
there any more. Appellant testified that as he was about 
to leave McQueeney asked him to take a ride around in 
back of the station to see if the police car had left. 
Appellant complied with the request and returned to the 
station, telling McQueeney that the police were gone. Ap- 
pellant then got some gas and saw Panholzer drive off in 
the truck. After paying for the gas appellant started to 
drive home. On the way, appellant stated, he saw that 
Panholzer had been stopped by the police. He then turned 
the car around and drove back to the station. A short 
time later Officer Carson and the other officers returned to 


the station with the truck. Appellant stated that Officer 
Carson went with McQueeney into the bay area, and about 
én minutes later he approached appellant and asked him 


or his car keys. The officer then opened the trunk of ap- 
ef 
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pellant’s car, and upon seeing the cases of liquor he ar- 
“rested appellant. Appellant denied that any panis or other 
items were in his car and denied any association with the 
“Stolen stereos or alr-conditl . 
attel, appellant’s brother-in-law, testified on 
behalf of appellant. His testimony basically corroborated 
appellant’s version of what had transpired. Mattei ex- 
plicitly denied ever seeing the twenty-nine pairs of trous- 
ers found in appellant’s car (Tr. 185-191). 

In rebuttal the Government called Officer James W. 
Plumb of the Metropolitan Police. Officer Plumb testified 
that on the night in question he looked in the window of 
appellant’s car_and saw several pairs of trousers a d 
Osher items on the front seat of the car. He also testified 
“that when the trunk of the car was opened he observed _ 
four cases of liquor, on: 


the top, and in pla one missing bottles were 
some pearl necklages tFr.-202-204) 


ARGUMENT 


L The trial court properly ruled that probable cause 
existed for appellant’s arrest. 


(Motion Tr. 7-14, 23, 26, 39-42, 45-46; Tr. 23-27, 
70, 80, 160) 


Appellant contends that the police lacked probable cause 
to arrest him, and therefore the evidence recovered from 
a search of his car was the fruit of an unlawful arrest 
and should have been suppressed. Appellee finds this ar- 
gument unpersuasive. 

In Bailey v. United States, 128 U.S. App. D.C. 354, 
357-858, 389 F.2d 305, 308-309 (1967), this Court had 
oceasion to summarize the applicable standards for de- 
termining the existence of probable cause: 


Probable cause is a plastic concept whose existence 
depends on the facts and circumstances of the par- 
ticular case. It has been said that “‘[t]he substance 
of all the definitions’ of probable cause ‘is a reason- 
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able ground for belief of guilt.’ ” Brinegar v. United 
States, 338 U.S. 160, 175 (1949). Much less evidence 
than is required to establish guilt is necessary. Drap- 
er v. United States, 258 U.S. 307, 311-812 (1959). 
The standard is that of a “reasonable, cautious and 
prudent peace officer’ and must be judged in the 
light of his experience and training. Bell v. United 
States, 102 U.S. App. D.C. 383, 387, 254 F.2d 82, 86, 
cert. denied, 358 U.S. 885 (1958). The police must 
have enough information to “warrant a man of rea- 
sonable caution in the belief” that a crime has been 
committed and that the person arrested has com- 
mitted it. Carroll v. United States, 267 U.S. 132, 
162 (1925). See also Henry v. United States, [361 
U.S. 98, 102 (1959)]. A finding of probable cause 
depends on the “practical considerations of every- 
day life on which reasonable and prudent men, not 
legal technicians, act.” Brinegar v. United States, 
supra, 338 U.S. at 175. 


When this “plastic concept” is applied to the facts of the 
instant case, the conclusion is inescapable that the police 
officer acted reasonably in arresting appellant. As in 
many cases, no one particular fact or circumstance can 
be relied upon to furnish probable cause, but when the 
circumstances are viewed in their totality, the arrest was 
clearly a proper one. Briefly marshaling the information 
which confronted the officers at the time of the arrest, we 
note the following facts. 

Shortly after midnight on April 6, 1968, Officer Carson 
and three fellow officers went to McQueeney’s Esso sta- 
tion to have the shattered window of their police scout car 
repaired.* While there Officer Carson observed a U-Haul 
truck parked at the entrance to one of the bays of the 
garage. On the tailgate of the truck were several large 
cartons, including one empty carton adjacent to a stereo 
set which apparently had been removed from it. Stand- 


¢The window had been broken during the civil disturbances 
which enveloped the city that day. As a result of widespread 
looting and arson, a curfew had been imposed throughout the city 
(Tr. 14-17). 
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ing next to the rear of the truck were several men, one 
of whom was appellant. The officer noted that all of the 
men seemed to be preoccupied with his presence (Motion 
Tr. 7-11, 26). Upon inquiring if anyone knew whose 
truck it was or who the driver was or what it was doing 
there, the officer received negative replies from the entire 
group of men. The owner of the station also claimed he 
did not know anything about the truck (Motion Tr. 11- 
14). Officer Carson also observed several items of cloth- 
ing, canned goods and beer cans strewn about the garage 
floor (Motion Tr. 23). The officers then left and posi- 
tioned themselves on a hill overlooking the station. A 
short time later they observed appellant get into his car 
and drive along the same route they had just taken. Ap- 
pellant drove slowly, stopped momentarily, looked in all 
directions, and then returned to the station where he re- 
joined the group of men (Motion Tr. 11-14, 45-46; Tr. 23- 
27, 70, 84). Moments later they observed one of the 
grpup get into the truck and drive off. After stopping the 
truck and finding that the driver (Panholzer) had no trip 
slip for the vehicle or a bill of lading for the merchandise 
it was transporting, the officers arrested Panholzer and 
returned to the station (Motion Tr. 15-17, Tr. 27-28). 
Once there, they went into the locked bay in the back of 
the station and found a large quantity of assorted goods 
(Motion Tr. 18-19). Officer Plumb then walked over to 
appellant’s car and saw (in plain view) on the front pas- 
senger seat a large quantity of trousers with price tags 
still attached. Appellant claimed he had just bought them, 
but was unable to produce a sales slip for the goods. He 
was then placed under arrest. When the trunk of his car 
was opened moments later, the officers found several cases 
of liquor and fourteen imitation pearl necklaces with price 
tags still attached (Motion Tr. 39-42).? 


7 Here appellant’s arrest preceded the search of the trunk of 
his car. It is well established that search of an automobile (in- 
cluding trunks) incident to an arrest is proper, at least where the 
offense is one which would be associated with physical evidence 
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One would be hard pressed to suggest that probable 
cause was absent under these circumstances. Appellant’s 
apparent serving as a “lookout” to see if the police were 
gone,* his continued presence at the station, the numerous 
conversations he engaged in with Panholzer and Mc- 
Queeney, and the quantity of clothing found in his car 
moments after the police discovered the large quantity of 
goods in the bay of the station clearly presented the ar- 
resting officer with probable cause to arrest appellant. 
Moreover, in conjunction with the above circumstances, 
it is important to note that on the night of the arrest 
looting was widespread throughout the city and served to 
heighten the officer’s suspicions. We submit that the mo- 
tion to suppress was properly denied. 


II. The Government’s proof regarding ownership of the 
stolen property was sufficient. 


(Tr. 90, 111-120) 
Appellant claims that a variance existed between the 


ownership of property alleged in the indictment and the 
proof of ownership adduced at trial. 

Count two of the indictment (the only count relevant 
to this appeal) alleged that appellant received certain 
property of Hechinger Company. At trial Mr. Chappelle, 
an employee of Hechinger Company, testified that the 
property in question was property of Hechinger Company 
which had been stolen from the Hechinger Company’s 
warehouse (Tr. 111-120). The corporate existence of the 
Hechinger Company had previously been stipulated by 


such as fruits, instrumentabilities or contraband. See Chambers v. 
Maroney, 399 U.S. 42 (1970) ; United States v. Free, D.C. Cir. No. 
23,221, decided August 12, 1970; Adams v. United States, 118 
U.S. App. D.C. 364, 386 F.2d 752 (1964), cert. denied, 379 U.S. 
977 (1965). 


% At trial, appellant admitted that the reason he drove his car 
behind the station was to see if the police had gone and that he 
reported back to McQueeney and the others what he observed 
(Tr. 160). 
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counsel (Tr. 90). Mr. Chappelle also emphasized that the 
proper corporate name is Hechinger Company and that 
Richard England Associates was only the “buying part” 
of Hechinger Company and not a separate company (Tr. 
111, 119-120). Clearly, there existed no material vari- 
ance in proof as to the ownership of the property in ques- 
tion. 


IU. The trial court properly ruled admissible the evidence 
found in appellant's car. 


Appellant contends that the trial court erred in allow- 
ing the property found in his car to be admitted into evi- 
dence. This argument is premised on the fact that the 
property was not shown to have been stolen and that 
therefore, according to appellant, a proper foundation was. 
_ not laid for its admission. 


Tt is well established that a trial judge has wide lati- 
tude in ruling on relevancy and materiality of evidence, 
and his rulings will not be disturbed upon appeal except 
for grave abuse of discretion. Hardy v. United States, 
118 U.S. App. D.C. 258, 335 F.2d 288 (1964) ; United 
States v. Gipson, 385 F.2d 341 (7th Cir. 1967) ; Wilson v. 
United States, 250 F.2d 312 (9th Cir. 1957). In the in- 
stant case the court correctly allowed the property found 
be received in evidence. The fact 

was extremely 


erty found i 
its presence in appellant's car a 


to explaining his presence at 
night. Clear! “the 

évidence outweighed whatever prejudicial effect it may 
evidence oulwer 
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have had.° Compare Macklin v. United States, 188 U.S. 
App. D.C. 347, 410 F.2d 1046 (1969), with United States 
v. Lewis, D.C. Cir. Nos. 28,167 and 23,764, decided Octo- 
ber 19, 1970. 


IV. There was sufficient evidence for a jury to conclude 
beyond a reasonable doubt that appellant was guilty 
of receiving stolen property. 


Appellant contends that the trial court erred in not 
granting his motion for judgment of acquittal. We sub- 
mit that viewed in the light most favorable to the Govern- 
ment, the evidence was sufficient for the case to go to the 
jury for a determination of appellant’s guilt. Crawford 
v. United States, 126 U.S. App. D.C. 156, 375 F.2d 332 
(1967) ; Curley v. United States, 81 U.S. App. D.C. 389, 
160 F.2d 229, cert. denied, 331 U.S. 887 (1947). 

An examination of the record clearly supports the trial 
court’s denial of appellant’s motion for judgment of ac- 
quittal. The fact that the Government relied on the 
theory that appellant aided and abetted the principal is 
not pertinent, since one who aids or abets in the perpetra- 
tion of 2 crime is prosecuted as a principal. 22 D.C. Code 
§ 105. In addition, conviction of the principal offender is 
not acquired for conviction of the aider and abettor. 
Cross v. United States, 122 U.S. App. D.C. 380, 354 F.2d 
512 (1965); Gray v. United States, 104 U.S. App. D.C. 
158, 154, 260 F.2d 483, 484 (1958). Here the evidence 
presented by the Government clearly was sufficient for 
the jury to conclude beyond a reasonable doubt that ap- 
pellant actively facilitated accomplishment of the crime 
by serving as a lookout to see if the police had left. This 
Court has held that such conduct constitutes aiding and 
abetting. Bailey v. United States, 135 U.S. App. D.C. 95, 
98-99, 416 F.2d 1110, 1118-1114 (1969). 


* Even if the prejudicial effect was deemed not to be outweighed 
by its probativeness, the admission of such evidence was, we sug- 
gest, harmless error. Kotteakos v. United States, $328 U.S. 750 
(1946). 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
* ment of the District Court should be affirmed. 
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United States Attorney. 
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